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A B S T R A C T
In this paper, I review the way in which the legislative framework in the United Kingdom has deﬁned
epilepsy. Key legislative milestones in the last 100 years, and their implications for epilepsy, are
discussed; as are some landmark legal rulings. The implications of the UK Disability Discrimination Act
1995 for peoplewith epilepsy and barriers to the Act’s effectiveness are considered, as are the evidence of
its impact and difﬁculties in measuring the impact of the Act for people with epilepsy. I end with
consideration of the possible implications for people with epilepsy of the new UK Equality Act.
 2010 British Epilepsy Association. Published by Elsevier Ltd. All rights reserved.
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For centuries the legislative framework that deﬁned epilepsy in
the United Kingdom was dictated by concepts of insanity and
mental health. The law embodied and reinforced the view of
epilepsy as a mental defect. This both shaped and reﬂected public
attitudes towards the condition, stigmatising people with epilepsy
and giving rise to prejudice and discrimination across all areas of
their life.
In the late nineteenth century and early twentieth century the
scientiﬁc, medical and social view of epilepsy was changing. But
the law still associated epilepsy with insanity and mental
defectiveness. For example, the Elementary Education (Defective
and Epileptic) Children Acts of 1899 and 1914 created the
conditions for the establishment of colony schools in the UK
and recognised and promoted the need for special education for
children with epilepsy.
The 1913 Mental Deﬁciency Act was a legislative milestone. It
replaced the old Lunacy Commission with a new Board of Control,
which had extended functions with respect to mental deﬁciency.
Although its responsibilities were reduced by the National Health
Service Act in 1948, the Board of Control continued to regulate the
mental health system until 1959 when the Mental Health Act of
that year was passed. Dr William Aldren Turner noted in his
address to the meeting of the International League Against
Epilepsy in London in 1913 that: ‘‘Although in the Mental Deﬁciency
Act (1913) provision is made for the supervision, detention, and
control of idiots, imbeciles, and the feeble-minded, no recognition is
taken of the conﬁrmed epileptic. . .’’.1 Despite not being mentionedE-mail address: plee@epilepsy.org.uk.
1059-1311/$ – see front matter  2010 British Epilepsy Association. Published by Else
doi:10.1016/j.seizure.2010.10.015speciﬁcally, epilepsy was still consideredwithin the context of this
legislation.
During the 1920s and 1930s Eugenic theory did not inﬁltrate UK
law as it did in some other European countries and in the United
States. Even so, in 1929, theWood Committee, a joint committee of
the Board of Education and the Board of Control,2 suggested that
people with a mental defect (including people with epilepsy) were
a threat and needed to be kept apart from the rest of society:
‘‘Let us assume that we could separate all the families containing
mental defectives. . . this would include a higher proportion of
insane persons, epileptics, paupers, criminals, habitual slum
dwellers.. If we are to prevent the racial disaster of mental
deﬁciency. . . we must deal with. . . the whole sub normal group.’’
Ideas of sterilisation did not disappear altogether. As late as
1934 the Brock Committee Report from the Board of Control
recommended voluntary sterilisation as a cheaper means of
‘‘controlling’’ mental defectiveness.3
Balancing the eugenic approach at this timewere people like Dr
Joseph Tyler Fox who identiﬁed, understood and articulated the
social implications of having epilepsy and the difﬁculties of
discriminatory laws in areas like education, marriage and
employment. In a paper given to the annual meeting of the Royal
Medico-Psychological Association at Brighton in July 1939,4 Tyler
Fox said: ‘‘. . .the disease is one that needs and deserves social as well
as medical treatment.’’
The Beveridge Report published in December 1942 shaped
government social and legislative policy on health and disability
for the rest of the century, giving rise to a succession of legislation
that created the Welfare State. With the encouragement of people
out of institutional care into community based care, it wasvier Ltd. All rights reserved.
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protective law. Legislation like the Disabled Persons (Employment)
Act, (1944) and the National Assistance Act (1948) now began to
acknowledge the difﬁculties that people with disabilities had in
their everyday lives. The former provided the legislative frame-
work for extensive schemes designed to promote both the
rehabilitation of disabled workers, and their resettlement or
establishment in suitable work. The latter provided a safety net of
welfare beneﬁts.
These developments in the UK mirrored a wider change. After
the Second World War the world moved to a new appreciation of
human rights. In 1948 the newly formed United Nations agreed its
declaration on human rights with its focus on, among other things,
the right for all people to education, to good health and to live free
from discrimination. This concept of human rights precipitated a
ﬂow of similar international agreements. These in turn caused
governments to reﬂect on their national legislation to ensure it was
consistent with their international obligations.
Before therewas comprehensive anti-discrimination legislation
in the UK there were some advances in changing the legal
framework within which epilepsy was deﬁned. For example, the
Nullity of Marriage Act, 1971, speciﬁed the grounds upon which a
marriage could be deemed void or voidable. Importantly, it
abolished epilepsy as being one of the grounds of voidability.
Under the Criminal Procedure (Insanity) Act, 1964, an epileptic
episode was considered to be a period of temporary insanity. This
interpretation of epilepsy was based on the McNaughton rules of
1843. Regina v Sullivan, 1983, challenged this and in the process
became a landmark ruling in the history of epilepsy and the law.
The defendant (Sullivan)was accused of grievous bodily harm after
kicking a neighbour in the head and body whilst having an
epileptic seizure. His not guilty defencewas that his behaviour was
the result of an automatism. The court and ultimately the House of
Lords ruled that epilepsy was insanity and not an automatism. It
further ruled that it was an internal condition and a disease of the
mind. It deemed the fact that the state was transitory was
irrelevant.
The effect of this ruling was to deny people with epilepsy the
opportunity to plead their epilepsy in mitigation. Their choice was
either to plead not guilty and risk a conviction with a harsher
sentence or plead guilty by reason of insanity and risk being
committed to a secure psychiatric hospital.
In June 1984, following the House of Lords decision in the
Sullivan v Regina appeal, a conference on epilepsy and the lawwas
convened in London at the Royal College of Physicians. The
outcome was that the British Epilepsy Association in collaboration
with others campaigned to seek a diversiﬁcation of the Criminal
Procedure (Insanity) Act 1964 which would allow a judge wider
powers of disposal in future cases. That changewas ﬁnally brought
about by the Criminal Procedure (Insanity and Unﬁtness to Plead)
Act, 1991. This allowed the court more ﬂexibility in responding to
‘‘not guilty by virtue of temporary insanity’’ pleas. In effect, it
provided a loophole in the law to allow epilepsy to be used as a
justiﬁable defence.
In 1996 the Disability Discrimination Act (1995), DDA, came into
force in the UK. This provided protection for disabled people in a
range of circumstances covering employment and occupation,
education, transport, the provision of goods, facilities, services and
premises, and the exercise of their public functions. The Act deﬁned
what constituted a disability and this deﬁnition encompassed
epilepsy. The lawwas extended by a succession of amendments and
additions, the last of these being the Disability Discrimination Act
(2005), which placed a duty on public bodies to promote equality of
opportunity for disabled people with effect from December 2006.
Measuring the impact of the DDA speciﬁcally on people with
epilepsy is difﬁcult. There is very little data available. Requestsmade by Epilepsy Action in 2009/10 under Freedom of Information
laws revealed that no government department or agency and
neither the old Disability Rights Commission (DRC) set up to
oversee the legislation nor the Commission for Equality and
Human Rights (CEHR) that replaced it in 2007 record or keep such
information. So the precise number and outcome of cases relating
to epilepsy and which aspect of the DDA they were brought under
remains unknown.
There are however some broader indicators from the DDA about
levels of awareness of disability in general. It is also important to
note that because epilepsy is covered by the deﬁnition of disability
within the DDA then the principles established by DDA case law,
whatever the disability, apply to people with epilepsy. Even so,
epilepsy-speciﬁc cases clearly have a more marked and precedent-
setting impact for people with that particular condition and cases
involving epilepsy were among the ﬁrst to be considered.
In Holmes v Whittingham & Porter Ltd.,5 Mr. Holmes, who had
epilepsy,had thirtyoneyears serviceasa labourerwithhis employer
when he collapsed at work. This had never happened before. His
employer sent him for a medical investigation. This concluded that
becauseofhis epilepsy,Mr.Holmes shouldnotbeallowed towork in
the forge. Unfortunately thiswaswhere themajority ofMr. Holme’s
job was carried out. Consequently he was dismissed. The industrial
tribunal found that he had been unlawfully discriminated against.
Firstly the employer had failed to get a specialist medical opinion
about Mr. Holmes. Secondly it had not even considered the
possibility of making adjustments to accommodate his disability,
it had simply dismissed him. However the claim for unfair dismissal
failed because it was ruled that dismissal on the basis of a general
practitioner’s decisionwaswithin the band of reasonable responses
by the employer. This case demonstrates the different tests for
discrimination and unfair dismissal.
In Calvert v Jewelglen Limited t/a Parkview Nursing Home,6 a
nursing home care assistant with epilepsy was dismissed from his
night post after he experienced dizziness as a side-effect from his
medication. Mr. Calvert had been seizure free for eighteen years.
The employer claimed Mr. Calvert was so sedated by his
medication that he could not do his job. The tribunal concluded
that in fact Mr. Calvert was not under sedation at all. It found that
the decision to dismiss him had been taken without any serious
effort to enquire about either his epilepsy or his medication.
Signiﬁcantly in this case the tribunal found that Mr. Calvert fell
within the deﬁnition of disability because, but for his medication,
he would be experiencing seizures.
In Ridout v T C Group,7 Ms. Ridout stated on her job application
form that she had controlled photosensitive epilepsy. She expressed
some concern at the ﬂuorescent lighting in the interview room but,
crucially, shedidnot speciﬁcally ask for adjustments.Neitherdidher
prospective employer ask her if she required any to bemade. At the
Employment Tribunal she complained that no reasonable adjust-
ments had been made for her and she had therefore been
discriminated against. The Employment Appeal Tribunal agreed
with the original conclusion that no reasonable employer would be
expected to know that the interview arrangementsmight disadvan-
tageMs. Ridout,withouther havingexplicitly told themso. This case
highlighted the importance of people with epilepsy fully disclosing
information about their condition in the workplace. Striking a
balance between an employer’s duty to inquire on the one hand, and
an employee’s responsibility to inform on the other, is very much a
matter of fact and opinion. But on the whole, tribunals have tended
to take the view that if a disabled employee needs a speciﬁc
adjustment, he or she should say so.
In 2008 the Ofﬁce for Disability Issues (ODI) published a report
about the impact of the DDA.8 This analysed data from the
disability module of the Ofﬁce for National Statistics (ONS)
Omnibus for 1996, 2001, 2005 and 2006 and looked at the trends
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look at or comment onwas employment. Despite this, it concluded
that across the 10-year period to 2006 signiﬁcant changes had
taken place and good progress had been made in improving the
rights of disabled people and in removing the barriers they face. It
acknowledged that this was not a universal conclusion and that
there were some groups of disabled people, such as the elderly,
where the DDA had been less successful.
The report claimed that 73% of people were now aware of the
DDA by name, compared to only 40% in 1996, a year after the Act
was introduced. Notably, awareness was reported to be higher
among the wider population (75%) than among disabled people
(68%) and disabled people over 75 years old (59%) were even less
likely to know about the Act.
The proportion of disabled people facing difﬁculties accessing
goods and services was reported to have dropped by eight
percentage points from 42% in 1996 to 34% by 2006. Seventy-seven
per cent of disabled people reported that they did not have any
problems using public transport and 80% of disabled people had no
difﬁculties when shopping. Less than one per cent said they had
been refused the sale or rental of a property because they were
disabled. Epilepsy Action’s data from its advice and information
service conﬁrms that discrimination relating to property does not
appear to be a problem for people with epilepsy (Table 1).
The report consistently found differences between disabled
people who were in work and those who were not. For example, in
2006, 79% of disabled people in paid work said they had no trouble
accessing goods and services compared to 59% of those not in paid
work.
Further recent evidence from the Department for Work and
Pensions (DWP) about the level of awareness of employers about
the DDA is at best mixed.9 In September 2010, the DWP reported
on research into organisations’ responses to the DDA (1995 and
2005). From 2000 telephone interviews and 97 in-depth inter-
views it concluded that awareness of the provisions in Part 2 of the
DDA that protect against discrimination in employment and
recruitment had fallen slightly, but statistically signiﬁcantly, to
76% of employers from 80% in 2006.
Forty-three per cent of employers cited the existence of the
DDA as a driver for making employment-related adjustments but
this was rarely the only reason given. In 2009, 61% of employers
had made an employment-related adjustment for an employee in
the past or planned to do so. This was a statistically signiﬁcant
decrease from the 70% reported in 2006. Flexible working time
(53%) or working arrangements (50%) were the most commonly
reported employment related adjustments.
Thirty per cent of surveyed employers were currently employ-
ing a disabled person, and 42% had employed a disabled person in
the past 10 years. This was a drop from 2006, when 34% were
employing at least one disabled person and 47% of establishments
said they had employed a disabled person in the previous 10 years.
Thirty per cent of those employers saying they had made
employment-related adjustments had done so following a request
from an employee, compared with 22% in 2006. The most common
reason, at 70%, for making these sorts of adjustments was thatTable 1
DDA related enquiries to Epilepsy Action’s telephone helpline advice and information
DDA enquiry about 1998 1999 2000 2001 2002
Employment 106 129 152 176 168
Access to goods or services 6 12 13 14 19
Education 9 2 12 10 9
General information 15 23 36 46 37
Letting of land and property 0 0 0 0 4
Total 136 166 213 246 237employers felt it was the ‘‘right thing to do’’ – up from 61% in 2006.
There was no change in the proportion of employers stating that
they had made employment-related adjustments because they
were required to do so by law (43%).
Arguably it is in employment related areas that the DDA was
most needed. Not only is discrimination against people with
epilepsy deep-rooted, its consequences for their economic and
social well being are profound. Jones10 looked at data from the
Health Survey for England between 1991 and 2004 to examine the
impact of the DDA (1995) on the labour market. She found no
evidence of a positive employment effect from the introduction of
the DDA. There is also some evidence from Epilepsy Action which
appears to conﬁrm that the DDA has not been quite as effective in
employment as perhaps it has been in other areas.
From its establishment in 1950, British Epilepsy Association
(nowEpilepsy Action) provided awelfare and advisory service. One
of the ﬁrst two pieces of information literature it produced in 1951
was about epilepsy and employment, the other being about
children and epilepsy. Each year, until themid-1980s, employment
was the single most enquired about subject. In 1989 the 307
employment enquiries to Epilepsy Action still accounted for 4.6% of
all advice and information requests.
Enquiries to Epilepsy Action via its telephone advice and
information service speciﬁcally about the DDA are overwhelm-
ingly related to employment (Table 1). Since records began in
1998, employment has represented never less than 70% of all
DDA enquiries. In the last three years it has been consistently
above 80%.
Epilepsy Action began keeping records about enquiries speciﬁc
to the DDA in 1998. Since then the number of DDA enquiries has
increased from 136 in 1998 to 563 in 2009. The proportion of DDA
enquiries relative to the total number of advice and information
enquiries has also gone up from 0.58% to 3.61% (Fig. 1).
This increase is coming from people with epilepsy. In fact
enquiries from employers and employment professionals are
declining. For the ﬁve years from 1996 to 2000 after the DDA was
introduced, enquiries from employers or employment profes-
sionals averaged 235 per year. For the ﬁve years between 2005 and
2009 they averaged 133 per year.
On 1 October 2010, a new Equality Act came into force in the
UK.11 This brought together more than 116 separate pieces of
legislation into one single Act. Included in this amalgamation was
the DDA (1995 and 2005). It is claimed by the government that the
new Act provides a more streamlined and harmonised legal
framework to protect the rights of individuals and advance
equality of opportunity for all. The provisions of the old DDA have
been preserved and in some cases extended in the new Act. For
example, carers of people with a disability now have protection
against direct discrimination or harassment in employment,
accessing goods and services and using facilities like public
transport because of their caring responsibilities.
However there is a concern that disability will be lost among all
the other equality issues covered by the newAct and thatmeasures
requiring consultation on developing future legislation are not
provided for.service.
2003 2004 2005 2006 2007 2008 2009
188 173 266 289 446 423 457
17 24 35 43 46 48 37
27 34 28 30 46 26 46
16 17 26 14 11 29 21
0 0 1 1 1 2 2
248 248 356 377 550 528 563
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Fig. 1. Total number of DDA enquiries received and their relative proportion of the total number of all advice and information enquiries received by British Epilepsy
Association (Epilepsy Action), 1998–2009.
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These included the personal cost of pursuing a claim; an
awareness of one’s rights and the remit of the legislation; a
requirement for a case to be ﬁled within three months of the
alleged discrimination having taken place; a recognition that
discrimination has taken pace or might have taken place at all; an
unwillingness to accept a label of being ‘disabled’ and the stress of
going through the process. The new Equality Act does not
particularly address these and they are likely to affect its impact in
the same way they affected the DDA.
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